In these situations, where burdens must be imposed, ranuum acicv-u^.. seems the fairest or least objectionable method. Where other methods seem more reasonable in the circumstances, however, or where our sense of justice requires individualized treatment, randomization will be found to be arbitrary. Surely any government attempt to exercise the taxing power by means of a lottery, however significant is the governmental interest in the treasury, would be found to violate equal protection. Random police stops of motor vehicles for purposes of checking the driver's license of the operator and the registration of the car, at least where the officers discretion was unlimited, were recently held to violate the motorist s privacy interests protected by the Fourth Amendment prohibition on unreasonable search and seizure (Delaware v. Prouse 1979). And certainly criminal punishments must be imposed on an individualized basis, rather than by means of random selection. Death penalty laws that automatically impose capital punishment for conviction of certain crimes without considering individualized factors concerning the defendant have been found to violate the Eighth Amendment (Roberts v. Louisiana 1977, Woodson v. North Carolina 1976, see Lockett v. Ohio 1978), as have such laws that leave the life or death decision to the total discretion of the jury, allowing arbitrariness and discrimination in the application of the penalty (Funmiti v. Georgia 1972),
These cases, involving imposition of substantial burdens where more reasonable or equitable methods than randomization are available, may be distinguished from those involving allocation of benefits, such as the rehabilitative alternatives to prison or license suspension involved in Marshal/, Heafy, and McGlothen. The distinction recalls Norvall Morris's suggestion that correctional research may be permissible if performed in accordance with what he calls the principle of "less severity" (1966, pp. 648-649):
By ... ["less severity"] I mean that the new treatment being studied should not be one that is regarded in the mind of the criminal subjected to it, or of the people imposing the new punishment, or of the community at large, as more severe than the traditional treatment against which it is being compared. To take a group of crimi-unavailable or more objectionable, equal protection challenges have been similarly denied. The draft lottery, for example, under which persons available for inductiongencies to "have chargeed personons of parole? Moreover, if the prospect of release renders the confined individual incompetent as a matter of law to elect psychosurgery, why is the prisoner not also rendered incompetent to elect a variety of prison programs that are likely to result in his earlier release?
